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JUDGMENT 

1. This appeal has been filed by appellant accused Tanser Ali being highly 

aggrieved and dissatisfied with the impugned Judgment and order dated 25-05-

18 of conviction passed by Sri B. Medhi, Ld. SDJM (M), Bilasipara in GR case no-

25/13 (Bilasipara PS Case no. 531/13) convicting appellant accused Tanser Ali 



u/s 354 IPC and sentencing him to undergo 2 ½ years RI and to pay fine of Rs. 

10,000/- i/d another imprisonment of 4 months u/s 354 IPC.  

2.  The prosecution case out of which this appeal has been filed in brief is 

that on 12-06-13 prosecutrix lodged written ejahar before Lakhiganj out post 

inter alia citing that on 10-06-13 at about 09.00 am taking advantage of 

absence of her husband, accused Tanser Ali illegally trespassed into her house 

and  attempted to commit sexual intercourse with her.  To restrain accused she 

made hue and cry. Hearing the same neighbouring people arrived at the scene 

and she was saved from the accused but accused already outraged her 

modesty by pulling her clothes. Local people seeing the accused in that 

condition beat him and one village mel held in this regard. In the said village 

mel accused did not give heed to the bichar  and therefore she lodged ejahar 

and there was delay in lodging ejahar as she was expecting justice from the 

village mel.   

3. After completion of investigation I.O of the case submitted charge sheet 

against the accused Tanser Ali u/s 448/354-A of the IPC. During trial 

cognizance has been taken and after furnishing copies to the accused person 

then Ld. SDJM(M) Bilasipara framed charges U/s 448/354 IPC against the 

accused Tanser Ali. When said charges read over and explained to the accused 

person, he pleaded not guilty and claimed to be tried.  

4. During trial, to prove the charges against the accused person, 

prosecution examined as many as 5 no of witnesses including I.O and exhibited 

ejahar as Ext-1 and charge sheet as Ext-2. After closer of prosecution’s 

evidence accused was examined u/s 313 Cr.P.C. His plea is total denial 

however, not adduced defence evidence in support of his denial and after 

hearing the Ld. Counsel for both sides, Ld. SDJM (M) Bilasipara delivered 

judgement convicting appellant/accused Tanser Ali u/s 354 IPC  and sentenced 

accused Tanser Ali to undergo 2 ½ years R.I and to pay fine of Rs. 10,000/- , 

i/d to undergo another imprisonment for 4 months. Hence appellant/accused 

Tanser Ali filed this appeal against the judgment of conviction and order of 

sentencing of Ld. Trial court passed against him.  

5. I have heard learned counsel for both sides. Ld. Counsel for appellant 

submitted that ld. trial court has failed to appreciate the evidence of the PWs in 

its true aspect and overruled the contradiction and thereby arrived at wrong 

decision. He further submitted the contents of the ejahar and statement in chief 



of prosecutrix are contradictory and this instant case has been filed after 

thought to save them from the cross filed by the accused/appellant side. In 

support of his argument ld. counsel relied on decision of Partha Dey Vs. State of 

Tripura 2013(3) GLJ 220.   

6. Countering the same Ld. Addl. P.P made submission that ld. trial court 

appreciate the evidence on record in its right prospect and evidence on record 

only prove the guilty of the accused and all the PWs corroborated the 

prosecution charge and is no illegality and error found from the decision of ld. 

trial court. 

7. Prosecution adduce evidence of 5 witnesses including prosecutrix and IO 

of the case. Defence plea is that prosecutrix was working as labour under 

accused and on the date of incident PW-2 called accused at his house telling 

him that she was sick and they tied accused at their house and beaten him for 

demand of money. Now let me scanned the entire evidence on record along 

with defence plea.  

8. Prosecutrix is examined as PW-1 by the prosecution.  She stated on 10-

06-13 at about 08.30 am her husband was not present at her house. At that 

time accused entered into her house and told her that he cannot stay without 

seeing her and grabbed her and when she retrained accused, accused gagged 

her mouth and outraged her modesty by laying her on bed. She made hue and 

cry and neighbouring people arrived. Accused filed a case against her husband 

in connection with said incident and therefore she also lodged ejahar against 

accused person. In cross she stated accused was beaten at her house by local 

people. She has no objection if accused is acquitted from the case.  

9. PW-2 Samsul Ali stated at the time of incident he was not present at his 

house and at that time he went to tether goat. While he return home  he saw 

gathering of many people at his house and came to know that accused had 

outraged his wife by grabbing her. In connection with said incident one village 

mel held in his village but as matter was not settled, he lodged the case. In 

cross he stated he had called accused to his house. He cannot say whether 

accused lodged case against him or not.  

10. PW-3 Anowar Hussain deposed incident was took place in the year 2013 

at about 08.30 am. After going to the house of prosecutrix he saw accused 

pulling saree achal of prosecutrix. Immediately prosecutrix made hue and cry 

and about 100-150 people gathered at the place of occurrence. He stated he 



suggested them to settle the matter at village level but accused lodged case 

against prosecutrix and subsequently prosecutrix also lodged ejahar against 

prosecutrix. In cross he stated he visited the house of prosecutrix hearing her 

shouting and many people gathered at the place of occurrence hearing hue and 

cry of prosecutrix. He stated Nurjamal, Siddique, Samad Master and Mobiul 

were present at that time.  

11. PW-4 Surat Zamal deposed three years ago at about 09.00 a.m he went 

to grocery shop. At that time he heard hue and cry at the house of prosecutrix. 

He went ahead and saw accused sitting there and at there prosecutrix told him 

that accused had placed his hand on her breast. Hearing the same he left that 

place. In cross he stated he did not see the occurrence and he heard that 

accused was beaten in their house.  He stated Anowar, Mohed Ali and Rafiqul 

are cousin brother of Samsul. He stated he does not know if accused was 

beaten by him, Samsul and cousin brothers of Samsul.       

12. PW-5 Abdul Rahman Mandal is IO of the case. His evidence is that on 

12-06-13 he was posted at Lakhiganj out post. On that day prosecutrix lodged 

one ejahar and on the basis of GD entry-154 the case was registered at 

Bilasipara PS and after that he was entrusted to investigate the case. He 

deposed during investigation he had visited the place of occurrence, recorded 

statement of witnesses and after completion of the investigation he had 

submitted charge against the accused u/s 448/354 IPC vide Ext-2. In cross he 

stated the distance between PS and place of occurrence is almost 4 km. he 

stated a cross case vide no. Bilasipara PS case no. 529/13 was filed by the wife 

of accused against the informant and in that case he had filed charge sheet 

against them u/s 341/342/323/34 IPC. He stated he did not seize any clothes in 

this case.  

13. In Ext-1 ejahar allegation is made on 10-06-13 at about 9 am accused 

criminally trespassed into the house of PW-1 prosecutrix taking advantage of 

absence of other family members of the house and forcefully hold prosecutrix, 

made attempt to commit rape on her to that she shouted and hearing her hue 

and cry neighbouring people rushed to her house and she was saved but 

accused pulling her sari outraged her modesty  and neighbouring people beaten 

accused and villager assured her to call village mel but accused did not abide 

the village mel and threaten her to lodged case against her on the incident and 

gave threatening to finish her life.  



14. Prosecutrix in Ext-1 stated time of incident 9 am and also date of 

incident 10.06.13 and she lodged ejahar on 12-06-13 at about 02.45 pm.  At 

the time of adducing evidence, prosecutrix stated accused gagged her mouth 

but this fact is not disclosed by her when she lodged ejahar after 3 days of the 

incident. She deposed incident was took at 08.30 am. PW-3 stated incident was 

took place at 08.30 am. There is half an hour difference in the time of incident 

stated by the prosecutrix in her evidence and in her ejahar. In the case in hand 

time of incident is relevant on account of facts and circumstances of the case.  

15. Prosecutrix deposed at the time of incident her husband was not at 

home. PW-2 husband of the prosecutrix stated he was not present at his house 

at the time of incident. Statement of PW-3, PW-4 does not revealed absence 

and or presence of PW-2 at his house at the time of incident or after the 

incident when PW-3 or PW-4 came in the house of prosecutrix and PW-2. 

Evidence of PW-2 does not pointed he heard incident from prosecutrix. 

Prosecutrix did not whisper she narrated incident to PW-2. PW-3 and PW-4 did 

not state she disclosed incident to PW-2. Therefore testimony of PW-2 is fully 

hearsay and is not admissible piece of evidence. 

16. Evidence of PW-3 pointed she reached the house of prosecutrix before 

hearing hue and cry of prosecutrix which hinted presence of spicy material in 

her testimonies. Her evidence is that at 08.30 am she went to the house of 

prosecutrix and she saw accused pulling achal of prosecutrix saree, to that 

prosecutrix shouted and about 100/150 people gathered and she asked them to 

compromise but no compromise held and accused lodged case so prosecutrix 

lodged the case. PW-3 claimed her as eye witness but she did not stated 

accused pulled down PW-1 (prosecutrix) on bed and tried to commit rape on 

her as stated by PW-1 prosecutrix. 

17. Reading together testimonies of prosecutrix and PW-3 it comes out that 

PW-3 straight away came to the house of prosecutrix and saw accused pulling 

saree achal of prosecutrix hold her but prosecutrix stated accused came to her 

house told her that he cannot live without seeing her and hold her and when 

she restrained, accused did not obey her and gagging her mouth pulled her on 

bed and when she raised alarm people rushed to her house. Prosecutrix did not 

state PW-3 was present when accused came to her house. Prosecutrix did not 

utter accused pulling her saree achal holds her and her evidence shown others 

came to her house after the incident. Thus PW-3 saw accused pulling 



prosecutrix saree and hold her is not believable statement and same does not 

derive confidence. 

18. Coming to the cross examination of PW-3, it is seen that she was not 

present at place of occurrence at the time of incident as claimed by her in her 

in chief and she was called upon by Samsul and she went to market at the time 

of incident. Prosecutrix statement shown none was present at the time of 

incident. Samsul is the husband of prosecutrix and he was not present at place 

of incident and he arrived at home after the incident and he saw gathering in 

front of her house. So thus, PW-3 came to prosecutrix house hearing hue and 

cry and seen any incident is not at all believable and acceptable piece of 

evidence. Cross examination of PW-3 made her in chief un reliable and 

therefore same cannot be acted upon.  

19. PW-4 stated hearing hue and cry he went to PW-1’s house and saw 

accused was sitting there and on being asked informant told him that he had 

placed his hand on her breast and hearing this as it is their personal matter he 

left the place. His cross pointed accused was beaten by informant’s family 

member. Reading of statement of PW-1 does not lead that she had narrated 

the incident to PW-4. She and her husband PW-2 did not whisper arrival of PW-

4 at their house after the incident. PW-1 in her evidence not stated accused 

placed his hand on her breast. She even not stated accused pulling her sari 

hold her as stated by PW-3. Thus their statement does not derives confidence. 

It has been appeared from the testimonies of PW-3 and PW-4 that they are not 

eye witness to the incident. When PW-1 did not utter that she had disclose the 

incident to PW-3 and PW-4, the testimonies of PW-3 and PW-4 is hearsay 

evidence.  

20. Now coming to the testimony of PW-1, the prosecutrix of the case, 

incident was took place on 10-06-13 and her evidence and evidence of other 

PWs shown on the date of incident accused was made to sit in the house of 

prosecutrix and PW-2 called PW-3 and other persons and village people gather. 

It has also coming out from the cross examination of PWs and from the ejahar 

that on the date of incident accused was manhandled by the family members of 

the prosecutrix. Therefore, it can be safely presumed that on the date of 

incident salisha could be called upon when accused was present and village 

people gathered in the house of prosecutrix or on that day salisa was held in 

the house of prosecutrix where accused was manhandled by one family 



member of the prosecutrix.  So thus, waiting for village salisha on different 

dates does not sound reason also and acceptable under the situation as 

appearing from the evidence on record more particularly from the testimonies 

of PW-1. The statement of PW-1 prosecutrix is that she lodged the ejahar when 

accused lodged case against them for assaulting him after calling him. 

Therefore the reason stated in the ejahar for delayed filing on account of 

waiting for village salisha does not inspired confidence and same appear to be 

vague excuse and the statement of PW-1 that she lodged the case as because 

accused had lodged a case of assault against her and her family members 

overrules her ground of delay for waiting salisa and reason for delay stated by 

her not acceptable and delay being not explained is fatal on the reason for not 

explaining the same properly as to why village salisha not held on the day of 

incident  when accused was present and villager were also present at her house 

and village people and prosecutrix family assaulted accused on the day of 

incident. No statement of PWs including prosecutrix about fixing or taking steps 

to fix future date of village mel stated. Therefore, the reason for delay for 

waiting for village mel is not sound cogent and reasonable in the case in hand.  

21. Prosecutrix in her ejahar not whisper that accused told her that he 

cannot live without seeing her. She even not stated this very fact before the IO 

while making statement before the police. Thus, her piece of statement is not 

consistent with earlier statement. She stated accused holds her, pulled down 

her on bed gagging her mouth and she shouted neighbouring people arrived. If 

her mouth was gagged by accused, how could she raise alarm is not explained 

by her. She did not removing accused force able to raise alarm. Accused filed a 

case against her husband and others on this incident. So she filed this case. 

According to her Ajibar, Mokbul and Nousad were her neighbours. Place of 

occurrence map present on CD shown Ajibar, Mokbul and Nousad are her 

immediate neighbour but none of them came to her house hearing her cry on 

the day of incident. Defence plea is accused was called by prosecutrix family 

and beaten him over non-payment of labour charge. 

22. PW-3 was called by prosecutrix’s husband. PW-4 is a chance witness. He 

was on way to grocery shop and went to PW-1 house seeing gathering. The 

fact that when accused and village people are present at place of occurrence 

and family members of prosecutrix and villagers assaulted accused but no 

discussion took place on the date of incident about the incident and prosecutrix 



lodged ejahar only after lodging of case by accused against the prosecutrix’s 

husband and other person makes her statement regarding accused holding 

prosecutrix pulling down her entering into her house does not believable and 

acceptable beyond all reasonable doubt. Her further cross examination is that 

she has no objection (grievances) if accused is acquitted from the case. This 

piece of her cross examination totally made her entire evidence not acceptable 

piece of evidence beyond all reasonable doubt and I find there is exaggeration, 

twisting, improvement in the statement of prosecutrix and therefore same 

cannot be acted upon to  hold accused guilty of trespassing her house and 

outraging her modesty. Therefore I hold that accused/ appellant Tanser Ali not 

guilty of commission of offence u/s 354 IPC and he is acquitted. 

23. In view of the discussion made above, Appeal is allowed, impugned 

judgment and order passed by the learned trial court in GR case no-25/13 

dated 25-05-18 is set aside, and accused Tanser Ali is acquitted from the 

charge of Section 448/354 I.P.C. and set at liberty forthwith. Surety stands 

discharged. 

24. Send the LCR to the learned trial court with a copy of judgment 

immediately. 

25. Judgement delivered under hand and seal of this court on this 18th day 

of January, 2019. 

 

       (Smti S. Bhuyan) 

  Addl. Session Judge, Bilasipara 

 

 

Dictated and corrected by me.                                                  

           (S. Bhuyan) 

Addl. Sessions Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III   

 


